PVP in the South: caving in to UPOV
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The WTO TRIPS Agreement obliges all
members to provide intellectual property
protection for plant varieties at the national
level, either through patents or “an
effective sui generis system” or both (Art.
27.3b). Few countries have laws that
explicitly provide for patents on plant
varieties, while others permit it in practice.
As patents block anyone but the patent-
holder from not only making and selling
but using an invention, the patenting of
plant varieties would severely affect plant
breeding and agriculture at large.

TRIPS does not define “effective sui
generis system” — the other option — for
protection of plant varieties. Industrialised
countries had the UPOV system in mind
when TRIPS was drafted, but UPOV is not
mentioned in the Agreement. This means
that the jury is out on what is to be
considered an “effective” system under
TRIPS. The UPOV Convention is an
international agreement which sets rules
for patent-like monopoly rights over crop
varieties. It is highly biased toward
industrial farming conditions and two-
thirds of UPOV’s members are countries
of the North.

Developing country members of WTO —
there are 70 — were supposed to have
implemented Art. 27.3(b) of TRIPS by
January 2000. Least-developed country
members — there are 31 — have until
January 2006. And while a mandated
review of the provisions of TRIPS Art.
27.3(b) is under way since 1999, it has not
yet resulted in any concrete actions to
change the Agreement, despite numerous
proposals from the South on how to
'improve' it. These have ranged from
prohibiting all patents on life, to
incorporating recognition of traditional
knowledge, to obliging patent applicants to
disclose the origin of biological materials
used in their inventions.

The table shows at least two things.

¢ Despite the threat of trade
sanctions from unmet deadlines,
less than half (47%) of the
developing country members of
WTO have implemented TRIPS Art.
27.3(b) at face value by enacting
some form of plant variety protection
law. This excludes the least-developed
countries, none of which have enacted
such laws. Considered together, less
than a third of the WTO members from
the South (32%) have PVP legislation
in place.

o Despite the flexibility sometimes
associated with the sui generis option
in TRIPS Art. 27.3(b), UPOV-type
PVP is aggressively becoming a
blanket reality in the South.

Half of the developing countries which
have adopted PVP laws — and the vast
majority only did so in the last few years,
because of TRIPS — have also joined
UPQV. An additional 26 are currently in
the process of joining. And yet another 30
are allegedly seeking UPOV’s advice on
the conformity of their draft PVP bills with
the UPOV provisions.

What does all this this mean? Country
after country, the sui generis option in
TRIPS is being reduced to UPOV-type
legislation. The main reason for this is
direct pressure from industrialised
countries to harmonise intellectual
property laws worldwide — not only
through global treaties, but also through
regional and bilateral trade and investment
agreements. This carries serious
implications for sustainable agriculture and
farmers’ rights. Because accepting UPOV
is the first step toward accepting full-
fledged patents on life.
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